International
Family Law
Family Law • Corporate Law • Propety

International
Family Law
INTRODUCTION
If you have come to the Netherlands intending to live here for a
number of years, you may find this leaflet helpful. It provides you
with some general information on the law of succession, inheritance
taxes and matrimonial property law. As you are probably
aware, each country has its own rules and laws on these matters
in addition to international rules, laws and Conventions. There are
also rules which decide which country’s law applies in any given
case. In some countries this depends on your nationality while in
others the deciding factor is your place of residence.

Van Buttingha Wichers

Family Law • Corporate Law • Propety

3

LAW OF SUCCESSION
Each country has its own rules of succession. The heirs designated
by the law in one country may be different from those in another. It is
therefore essential to know which law of succession is applicable.
In general it is clear which law of succession should come into play when
a person dies. In most cases, the deceased was resident, at the time
of his death, in the country of which he was a national. If so, there is
no problem: the law of the country of his nationality – which is also his
country of residence – will apply.
However, matters are less clear-cut if the deceased was not living in the
country of his nationality when he died. For example: if an Englishman
living in the Netherlands happens to die there, will English law or Dutch
law apply? In fact the answer to this question can be quite complicated.

European regulation on the applicable law in matters of succession

In August 2015 the European Regulation on the applicable law in matters
of succession has become effective and it applies to the entire European
Union, with the exception of the UK, Ireland and Denmark. The regulation
brings uniform rules and it provides answers to the following questions:
•	Which law applies to the inheritance? For instance: who are the heirs;
who has a right to what; is there a legitimate portion for certain
members of the family; and who is liable for the deceased’s debts?
•	Which law applies to the settlement and the formalities of the
crossborder succession?

Law of last country of residence applies

The regulation states that the law of the last country of residence of the
deceased applies to the inheritance and its settlement, also to property
located in other countries. In short one single national law applies to an
entire inheritance. Under the regulation that will normally be the law of
the deceased’s last habitual residence.
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The regulation makes it possible to make the law of your country of
nationality applicable to your estate instead of that of your last country
of residence. You have to do this in a will. Whether or not this is advisable,
depends on your personal circumstances, the location of your property
and your relocation plans for the future.

Choice of law in a will

The regulation allows the testator to choose a different applicable
national law, namely that of his country of nationality at the time of the
drawing up of the will or of his death. This can only be done in a will.
A Dutch notary can prepare a will for you.
You do not have to make a choice of law. But if you do, you will be
determining in advance that the law of your nationality will apply to your
estate no matter where you live at the time of death. Most EU countries
will respect your choice.
Furthermore, you can appoint an executor and/or administrator in your
will, as well as make bequests, or make arrangements that deviate from
the legal inheritance rules. Your will can also include arrangements for
property that is not located in the European Union, taking into account the
laws of the country in which it is located, so as to avoid any complications.

Legal Guardian

If you and your partner die in the Netherlands without having appointed a
legal guardian for your children and your children live in the Netherlands,
a Dutch judge is authorized to appoint a legal guardian for them.
According to Dutch law you may appoint a legal guardian in a last will.
Dutch courts will respect this appointment if your children are living in the
Netherlands. However, it is impossible to be certain that a foreign court
will respect this appointment as well. This depends on the law and the
court of the country where the children are living at the time.
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INHERITANCE TAXES

MATRIMONIAL PROPERTY LAW

The European Inheritance Regulation does not have any fiscal
consequences. You cannot choose which tax law applies on your estate.
Each country will continue to apply its own rules regarding the levying of
inheritance tax – such as, for instance, the location of the property, the
country of residence of the deceased, or his or her nationality. This can
generate considerable complications.
In the Netherlands, the main rule is that inheritance tax is levied over the
entire estate if the deceased lived in the Netherlands at the time of death.
Also over property that is located abroad. As other countries may apply
different criteria your property may - as a result of this - be subject to
double or even triple taxation. Some countries have concluded tax treaties
to avoid this. In other countries unilateral measures may afford relief.

For marriages that started before January 1, 2018 Dutch matrimonial
property law provides that your total property is shared by you and
your spouse, both the assets and the debts.
This is called “a general community of property”. For marriages entered
into after that date not everything becomes joint anymore. Property and
debts from before the marriage as well as gifts and inheritances remain
private. If you wish, you can depart from these general provisions by
concluding a marriage contract before a notary. This is advisable in all
situations of an international marriage.
When you first start living in The Netherlands you do not automatically
fall within the scope of Dutch matrimonial property law. However, the
Netherlands has approved The Hague Convention on the law applicable
to Matrimonial Property Regimes, so that it applies to anyone marrying
between 1st September 1992 and 29th January 2019.

Choice of law in marital contract

The Convention provided you with the opportunity to choose
which country’s law should apply to your matrimonial property.

Change of applicable law

If the Convention applies on your marriage and you have not made a
choice of law, then the law applicable to your matrimonial property may
be replaced by the law of another country without your being aware of
it. For example, if you and your spouse have lived in the Netherlands for
more than ten years, Dutch law becomes the applicable law. You can
prevent this automatic change by making a marital agreement before this
ten year term has lapsed.
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LIVING WILL
European regulation on the applicable law in matters of marital
property law

On January 29, 2019 a new EU regulation entered into force in
18 countries in the EU, also in the Netherlands. The Regulation applies on
marriages concluded after this date. It includes rules on how to determine
the applicable marital property law in international situations. It also gives
rules about a choice of law and marital agreements.
Under this EU regulation the main rule is that the law of the country
of your first joint domicile after the marriage applies to your marital
property. But you can depart from this by making a choice of law in a
marital agreement. You can choose either the law of the nationality of
each of the partners or the law of the place of residence at the time when
this choice is made. In the Netherlands you need a civil law notary to draw
up such a marital agreement for you.

A living will is a document that has been drawn up and written
down by a civil law notary, in which you make clear to the people
and organizations around you what your wishes and instructions
are should anything happen to you as a consequence of which
you can no longer represent yourself. For instance, after a terrible
accident or a debilitating disease that make it impossible for you
to arrange either your private or your business matters.
A living will usually encompasses the following stipulations:
1. one or more powers of attorney
2. a clear description of your wishes regarding (medical) care
3. indispensible

information for the person who is to operate
in accordance with your living will.

Property owned abroad

Dutch law applies to (the power of attorney in) your living will. However,
each country has its own (international) law and your property abroad
will fall under the scope of the national law of the country in which it
is located. Therefore, should you own property abroad, it is of utmost
importance to include a tailor-made international power of attorney in
your living will.
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ADVICE?
As so much depends on your personal circumstances such as your
nationality, the country you are coming from, the duration of your stay
in the Netherlands, the location of your assets etc. we advise you to get
in touch with your Dutch notary if you would like further, personalized,
information.

Information about the firm

Van Buttingha Wichers notaries is one of the largest independent civil law
notary firms in The Hague, specialized in (international) family law and
company law. We also provide all notarial services regarding real estate.
Our family law practice includes the drafting of wills, cohabitation
contracts, matrimonial contracts and the winding up of estates.
The practice is specialized in estate planning and consists of 6 estate
planning experts. We also take care of inheritance tax returns.
For more information, please contact Ms. Yolanda Bokhorst LLM.
Our company law practice includes a wide range of corporate law
matters such as the incorporation of companies, mergers and
acquisitions, reorganizations and venture capital.
For more information, please contact Mr. Eelko Smit LLM.
Our real estate practice includes the drafting of sale and purchase
contracts, deeds of transfer of real estate and mortgage deeds.
We also arrange foreclosure sales by public auction.
For more information, please contact Ms. Caroline de Nerée tot Babberich LLM.
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TELEPHONE

WEBSITE

Koninginnegracht 23
2514 AB The Hague
The Netherlands

+ 31 (0)70 - 356 6800

www.vbwnotarissen.nl

CORRESPONDENCE

P.O. Box 85736
2508 CK The Hague
The Netherlands

E-MAIL

info@vbwnotarissen.nl
y.bokhorst@vbwnotarissen.nl
e.smit@vbwnotarissen
cdn@vbwnotarissen.nl
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